IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

HISHAM HAMED, individually, Case No.: SX-2016-CV-00650
and derivatively on behalf of

SIXTEEN PLUS CORPORATION,
DERIVATIVE SHAREHOLDER

Plaintiff, SUIT, ACTION FOR DAMAGES
V. AND CICO RELIEF
FATHI YUSUF, ISAM YOUSUF and
JAMIL YOUSUF JURY TRIAL DEMANDED
Defendants,
and

SIXTEEN PLUS CORPORATION,

a nominal Defendant.

MOTION TO FILE A BRIEF IN EXCESS OF RULE 6-1(e)(2) REQUIREMENTS,
FOR ALTERNATIVE PROVISION OF EXHIBITS, AND TO FILE ONE EXHIBIT UNDER SEAL
REGARDING
HISHAM HAMED'S REPLY
TO FATHI YUSUF'S OPPOSITION
AS TO FATHI YUSUF'S ‘FIFTH AMENDMENT’ ASSERTIONS IN DISCOVERY OR, IN THE
ALTERNATIVE TO PRECLUDE TESTIMONY
(FILED SIMULTANEOQUSLY IN SX-2016-00065/SX-2017-CV-00342)

l. Motion to Exceed Rule 6-1(e) Limits

Hamed asks for leave to file his appended reply in excess of the page and word
limits of Rule 6-1(e)(2). The proposed brief is 29 pages long. See Attachment A.

His basis for this request is that a large number of the pages are taken up with
block quotes of (a) Yusuf's opposition, (2) the text of the interrogatories and responses at
issue, (3) portions of an attached exhibit (an article) which Hamed feels is critical to the
argument, and (4) text of a decision relevant to these matters; all of which are more useful
guoted at some length in various places than requiring the Court to flip back and forth to

exhibits. Absent those, Hamed believes the brief would be within the limits of the rule.
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. Motion for Alternative Provision of Sub-Exhibits Pursuant to Rule 6(1)(d)
(Exhibits to an appended statement that is an exhibit)

Rule 6-1(d) provides:
(d) Supporting Affidavits or Documents. When allegations of fact not
appearing of record are relied upon in support of a party's motion, response,

or reply, unless the court grants permission for a different schedule for the
filing of supporting materials:

(1) all then-available affidavits and other documents supporting
the party's position shall be filed simultaneously with the
motion, response or reply. . . .(Emphasis added,)

Appended to the reply as Exhibit 5 is a statement by Waleed Hamed that is
relevant to the matters before the Court. That statement makes reference a large number
of sub-exhibits (i.e., documents referred to in that statement but not in the reply.) To avoid
transfers of large nhumbers of documents that have already been provided to opposing
counsel, Hamed has referenced the documents by Hyperlinks—links to the described
document on the internet. Any of these sub-exhibits can be viewed, downloaded, saved

or printed by merely clicking on the referenced exhibit number in the statement. The links

are to a secure website maintained by counsel.

I1l. Motion to File One Exhibit Under Seal

Reply Exhibit § contains individual tax and social security filings and documents.

It has been filed in a redacted form, Hamed seeks leave to file the original under seal.

IV. Conclusion
Obviously, if the Court wishes to have the reply re-submitted within the limits of the
rule, or the exhibits submitted, her will do so immediately.

A proposed order is attached.
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Dated: February 21, 2023

Counsel for Hisham Hamed

G tod—

Carl J. Hartmann Ill, Esq. (Bar #48)
Co-Counsel for Hisham Hamed
2940 Brookwind Dr,

Holland, Ml 49424

Telephone: (340) 642-4422

Email: carl@carlhartmann.com

Joel H. Holt, Esq. (Bar # 6)
Counsel for Hisham Hamed

LAW OFFICES OF JOEL H. HOLT
2132 Company Street,
Christiansted, VI 00820

Email: holtvi@aol.com

Phone: (340) 773-8709/

Fax: (340) 773-8677
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CERTIFICATE OF SERVICE

| hereby certify that this document complies with the page and word limitations set
forth in Rule 6-1(e) and that on February 21, 2023, | served a copy of the foregoing by
email and the Court’s E-File system, as agreed by the parties, to:

James Hymes lll, Esq.
Counsel for Defendants Isam and Jamil Yousuf
LAW OFFICES OF JAMES L.
HYMES, lllI, P.C.
P.O. Box 990
St. Thomas, VI 00804-0990
Tel: (340) 776-3470
Fax: (340) 775-3300
Jim@hymeslawvi.com

Charlotte K. Perrell, Esq.

Stefan B. Herpel, Esq.

Counsel for Defendant Fathi Yusuf

DUDLEY NEWMAN
FEUERZEIG LLP

Law House

1000 Frederiksberg Gade

P.O. Box 756

St. Thomas, VI 00804-0756

Tel: (340) 774-4422

cperrell@dnfvi.com,

sherpel@dnfvi.com

Kevin A. Rames, Esq.
Counsel for Nominal Defendant

Sixteen Plus Corporation
2111 Company Street, Suite 3
Christiansted, VI 00820
Phone: (340) 773-7284
Fax: (340) 773 -7282
kevin.rames@rameslaw.com

s/ Carl J. Hartmann




IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

HISHAM HAMED, individually, Case No.: SX-2016-CV-00650
and derivatively on behalf of

SIXTEEN PLUS CORPORATION,
DERIVATIVE SHAREHOLDER

Plaintiff, SUIT, ACTION FOR DAMAGES
V. AND CICO RELIEF
FATHI YUSUF, ISAM YOUSUF and
JAMIL YOUSUF JURY TRIAL DEMANDED
Defendants,
and

SIXTEEN PLUS CORPORATION,

a nominal Defendant.

ORDER

THIS MATTER having come on before the Court on the motion of Plaintiff Hisham
Hamed pursuant to V.I. R. CIV. P. 6-1(e)(2) and 6-1(d) to allow him to file excessive
pages, supply Hyperlinks to exhibits, and file one document under seal, and the Court
being fully apprised in the premises,

It is HEREBY ORDERED. That Hamed is allowed to file his 29 page Reply regarding
his Third Motion to Compel (as to Fathi Yusuf's Fifth Amendment Claim) with excess
pages/words — and with exhibits to an appended letter, Exhibit 5, Hyperlinked rather
than files as paper copies. Hamed is given leave to have Exhibit 5 filed under seal due

to tax and social security records of an individual.

Itis SO ORDERED.

Dated: , 2023 Douglas A. Brady
Judge of the Superior Court

ATTEST: TAMARA CHARLES,
Clerk of the Court

By: Court Clerk Supervisor



ATTACHMENT A - HAMED'S PROPOSED REPLY

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

HISHAM HAMED, individually, Case No.: SX-2016-CV-00650
and derivatively on behalf of

SIXTEEN PLUS CORPORATION,
DERIVATIVE SHAREHOLDER

Plaintiff, SUIT, ACTION FOR DAMAGES
V. AND CICO RELIEF
FATHI YUSUF, ISAM YOUSUF and
JAMIL YOUSUF JURY TRIAL DEMANDED
Defendants,
and

SIXTEEN PLUS CORPORATION,

a nominal Defendant.

HISHAM HAMED’S REPLY
TO FATHI YUSUF’'S OPPOSITION
AS TO FATHI YUSUF’'S ‘FIFTH AMENDMENT’ ASSERTIONS IN DISCOVERY
OR, IN THE ALTERNATIVE TO PRECLUDE TESTIMONY

(FILED SIMULTANEOUSLY IN SX-2016-00065/SX-2017-CV-00342)
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Introduction

Fathi’s February 17, 2023 opposition is actually two briefs intertwined.* In the first,
he argues that discovery should not be allowed because of the overbreadth? and
irrelevance of the subject interrogatories.® Thus, he opines, his minimal responses to date
are, “sufficient.”

In the second brief, he tries to both assert the Fifth Amendment and simultaneously
state he will only testify (and thus only provide discovery responses) in a summary,
conclusory manner about his four most self-serving points—while avoiding discovery and
detailed cross-examination. (These four points will be referred to here as “Fathi’s four
conclusory points.”) This desire to both assert the Fifth Amendment and also to testify

‘around it’ is encapsulated in his short introduction. There he states his intent to testify

! Fathi prefaces his arguments with a ‘statement of purpose’ for his opposition:

The attempt to obtain a comprehensive and detailed accounting of money
laundering activities in the 1996 to 2001 time frame are far afield of the issues
in this case. Those interrogatories are improper not only on Fifth Amendment
privilege grounds but also on overbreadth and relevance grounds. . . .

However, he never really connects the dots by explaining how such a “comprehensive
and detailed” response regarding those “money laundering activities in the 1996 to 2001
time frame” are irrelevant or overly broad—much less intrusive on his Fifth Amendment
rights. Except for an arguable distinction between the 1996-1997 period and the 1998-
2001 period (which Hamed addresses) Fathi merely lists out the interrogatories and then,
by rote, intones different formulations of the same formulaic denial—too much, too
detailed.

2 At 2 of the opposition: “The interrogatories at issue in this motion seek voluminous and
detailed information regarding the laundering of partnership money from 1996 to 2001.”

3 In these responses, Fathi also repeatedly invokes the federal rule’s concept of
“proportionality”—an issue which Hamed also addresses below.

4+ At 3 of the opposition: “Yusuf's ‘subject to answers’ that have already been provided in
response to several of the interrogatories encompass this scope of testimony, and are
sufficient. The attempt to obtain a comprehensive and detailed accounting of money
laundering activities in the 1996 to 2001 time frame are far afield of the issues in this
case.” Again, no possible explanation of why the inquiries are far afield—just the denial.
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summarily regarding the four conclusory points (bracketed numbers inserted for later
reference.)

[1] “Yusuf does contest the operative allegations of this case that
$4,000,000 in partnership funds were provided to Isam Yousuf in St. Martin,
and that these funds were the source of the loan to Sixteen Plus that was
secured by the mortgage given by Sixteen Plus to Manal

Yousuf. . ..”

[2] “[Fathi will testify] the $4,000,000 loan to Sixteen Plus was a
genuine loan by Manal Yousef of money that her father Mohamad Hamdan
had given her as a gift. . . .”

[3] “He will further testify that partnership earnings sent to St. Martin to be
deposited into his account, Waleed Hamed'’s account, the Hamdan
Diamond Account and any other accounts in St. Martin were sent there
temporarily, with the objective of ultimately transferring them to accounts
held in Jordan, in the Middle East.”

[4] “He will testify that there was no tax-avoidance scheme that involved
sending millions in partnership money to St. Martin with the intent of
repatriating it back to the Virgin Islands. . . .” (Emphasis added.)

Finally, as he notes at 2, Fathi will select which discovery he will and won’t answer:
Notwithstanding the assertion of the Fifth Amendment privilege, Yusuf
provided ‘subject to the objections’ answers to some of the
interrogatories. . . ."

Hamed shows below that there is not a single item of discovery discussed in his motion

(or in this reply) that does not go directly to disproving and examining one of these four

statements. In Section I, Hamed begins with Fathi’s argument that the discovery requests

are overbroad and irrelevant. In Section Ill he then addresses Fathi's desire to select
guestions and discovery he will and won’t respond to, based on the Fifth Amendment.
l. Scope of Discovery: Rule 26 and the VI Supreme Court
Fathi started this multi-case sequence of “Diamond Keturah” cases (outside of the
370 partnership action) three years after that partnership case began in 2012—having

conceded the existence of the partnership and a division of assets. In 2015. Fathi

suddenly filed suit on St. Thomas. In Fathi Yusuf v. Peter’'s Farm, Sixteen Plus, et al., ST-
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15-344, he sought to have Sixteen Plus quickly disassembled on strictly procedural
grounds as a means of getting Manal’'s mortgage summarily enforced. That would have
left Sixteen Plus unable to defend itself, and greatly limited discovery—effectively
avoiding Rule 26. However, Hamed responded with the 65 case on St. Croix regarding
that foreclosure, and this 650 action as to the breach of fiduciary duty and CICO. Now
Fathi again seeks to avoid and limit discovery and leave Sixteen Plus defenseless—this
time by greatly compressing the scope of Rule 26—arguing that Hamed’s discovery is
disproportionate—it is just too much and seeks too much detail.

However, as Hamed has previously noted in these Diamond Keturah cases,® in
2017 the VI Supreme Court, being fully informed of the federal courts’ decision to limit
Rule 26 by formalizing a proportionality requirement, chose not to do so. This was not an
oversight or an error, as it came after the much-deliberated 2016 federal implementation.
Our Court, in keeping with its liberal views on discovery and amendment, was clearly
determined to implement the full force of the USVI Rule 26 requirements as to scope:®

V.I.R. CIV.P. Rule 26(b)(1) (b) Discovery Scope and Limits.

(1) Scope in General. Unless otherwise limited by court order, the scope of
discovery is as follows: Parties may obtain discovery regarding any
nonprivileged matter that is relevant to any party's claim or defense.
Information within this scope of discovery need not be admissible in
evidence to be discoverable. (Emphasis added.)

> See the Sixteen Plus Reply of February 5, 2023 to Manal's February 3, 2023 Opposition
to the First Motion of Sixteen Plus Corporation to Compel Manal Yousef for Address,
Agent’s Info, Accounting and Tax Information.

¢ See [Notes] In re Adoption of the V.I. Rules of Civil Procedure, No. 2017-001, 2017 V.I.
Supreme LEXIS 22, at *148 (Apr. 3, 2017)(Subpart (b) is the general “scope” provision
governing discovery in the Virgin Islands. It defines discoverable materials as “any
nonprivileged matter that is relevant to any party's claim or defense.”)
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So, pursuant to USVI Rule 26, the issue is whether the discovery being sought is

relevant.” In his introduction, as was the case in his discovery responses, Fathi has “pled”

the four limited, conclusory facts about which he very much wishes to testify despite

asserting his Fifth Amendment rights. He also, in the first sentence of that introduction,

neatly and correctly summarizes the central issue in these cases:

Hisham Hamed, on behalf of Sixteen Plus Corporation, seeks to invalidate
a mortgage given by Sixteen Plus Corporation to Manal Yousef in 1997.
Hisham Hamed alleges that funds from the Hamed/Yusuf partnership were
given to defendants, who are relatives of Fathi Yusuf living in St. Martin,
and then sent back to the Virgin Islands disguised as a loan from Manal
Yousef to the corporation. Hamed further alleges that the mortgage given
to Manal Yousef as collateral for that loan is unenforceable because she
did not actually loan her own money to Sixteen Plus.

Hamed will, therefore, examine Yusuf's opposition positions (as to each discovery item,

individually) to analyze whether Fathi shows the specific interrogatory raised is not

“relevant to” the case as he describes it—and as he wishes to testify about it.

At 4-5, Yusuf states: “Interrogatory 1 seeks an accounting of all Plaza Extra
supermarket revenues deposited or laundered into St. Martin during the
years 1996 to 2001. Yusuf objected on the grounds of overbreadth
because the loan installments were “made in February and September
1997,” and he also invoked the Fifth Amendment privilege. (Emphasis
added.)

Even accepting Fathi’'s incorrect paraphrasing of the interrogatory, while it is true that the

alleged payments for the land were collected and assembled only in 1996-1997, and were

7 And after the years of the expansive litigation and spending on the many actions by
members of the Yusuf and Hamed families (including the criminal charges the Yusuf
brought and Hamed had to defend) can there be rational argument that one set of
discovery inquiries can be disproportional—especially when Fathi says this is a $30
million group of properties? This is not Manal “Yousef” and Isam “Yousuf” against the
Hameds. This is Fathi, his niece Manal, his nephew Isam, their (now deceased but very
active in this action) father, Mohammad, and Fathi’'s daughter Yussrah—all against the
Hamed family. A disproportionality or overbreadth argument at this point is just plain silly.
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completed by the end of 1997, that is not the end of the events defendants have
referenced as being critical and at issue in this action. Isam (and Manal in 65/342) allege,
as a primary part of their support of the note (and Fathi relies on the position as well) that
they received three interest payments on the note in the years 1998, 1999 and 2000.
These allegedly came from Sixteen Plus in cash and totaled more than a million dollars.
The defendants are the parties that raise the payments as significant support for the
legitimacy of the note—to invoke the doctrine of partial performance. Hamed contends it
is not true. Moreover, Manal and Isam further state that they have no records or receipts
as to the million dollars during those three years—or afterwards. They state that those
funds were never deposited anywhere and there exists no documentation regarding
receipt, storage, transfer or use. They state they have no records regarding the many
transfers from Isam (who allegedly held this as cash, outside of any institution, for years)
to Manal (who states she has spent it all without a single record as to how or what for.)
Thus, the relevant years for Hamed's inquiries were carefully matched to the defendants
own case averments and testimony—to their specific factual allegations on critical points.

Even if this were not the case, Fathi makes no argument as to why he should not
have responded for the years 1996-1997. Thus, the motion is conceded for those years.

Also, as Fathi, Isam and Jamil have all denied the use of Sixteen Plus’ funds for
the USVI property purchase but produced not a single prefatory bit of drafting,
correspondence or other evidence as to any real discussion, negotiation or creation of a
‘legitimate’ note; discovery to show a pattern to their laundering activities and transfers

during that period is equally relevant.
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Turning to the actual language of Interrogatory 1, Yusuf informs the Court, at 5,

that his meager response “is a sufficient answer to this interrogatory.” But compare his

response to the interrogatory:

Interrogatory 1: Describe in detail the
actions of persons and the movement,
laundering, deposit and use of Plaza
Extra funds TO and IN St. Martin/St.
Maarten for the period from 1996

Response: Sixteen Plus did not
receive Plaza Extra funds relating to
the loan installments and thus did not
have a role in the movement of any
Plaza Extra funds. Plaza Extra did not

have sufficient funds to purchase the
Diamond Kathura[h] property at the

through 2001. Be specific as to dates
and amounts. Include the roles of
Sixteen Plus, yourself, Waleed Hamed, purchase price of $4.5 million and
Isam Yousuf, Manal Yousef and Jamil thus, would need to borrow for the
Yousef purchase.

His argument that “Sixteen Plus did not. . .have a role in the movement of any Plaza Extra
funds” has nothing to do with the question. It does not stop the inquiry at all. To the
contrary, in his opposition he now admits:
that partnership earnings sent to St. Martin to be deposited into his account,
Waleed Hamed’s account, the Hamdan Diamond Account and any other
accounts in St. Martin were sent there temporarily, with the objective of
ultimately transferring them to [other] accounts.
He not only admits this, but states he intends to testify to it. All Hamed seeks are the
details surrounding those exact statements. How did that happen, who did it and which
accounts had how much in them? But in his DISCOVERY RESPONSES, there are no
mentions of St. Martin, the movement of funds, the laundering—or how the funds ended
up deposited ‘somewhere else.’ Fathi’'s responses are, obviously, totally unresponsive.
There, as compared to the opposition, the name “St. Martin” didn’t even appear.
Along with interrogatories 3, 6 and 7, Interrogatory 1 forms the backbone of

Hamed'’s discovery. Those four interrogatories directly probe the facts surrounding these

very specific activities Fathi describes here—activities he wishes to testify about!
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[3] “He will further testify that:

a. “partnership earnings [were] sent to St. Martin”. This should allow the
requested “detail [of] the actions of persons and the movement,
laundering, deposit and use of Plaza Extra funds” to and in STM.

b. “to be deposited into his account”. This should allow inquiry into
“laundering [and] deposit . . .of Plaza Extra funds.”

c. “Waleed Hamed’s account”. This should elicit fact about this account,
the opening, use, use by Isam, signatories and approximate balances
over those years.

d. “the Hamdan Diamond Account”. This should elicit fact about this
account, the opening, use, use by Isam, signatories and approximate
balances.

e. “and any other accounts in St. Martin”. This should elicit fact about this
account, the opening, use, use by Isam, signatories and approximate
balances. Particularly the Isam and Island Appliances accounts.

f. “were sent there temporarily”. This should elicit detail about how the
funds were sent as well as how they were retained temporarily.

g. “with the objective of ultimately transferring them”. Once Yusuf says the
magic words “with the objective” he opens the door to the intent and
thoughts of all of the principals as he understood them.

h. to accounts held in Jordan, in the Middle East.” This will be covered in
regard to Interrogatory 3.

and

[4] “He will testify that

a. “there was no tax-avoidance scheme”. This should elicit details of the one
or more tax avoidance schemes, how they worked and who undertook his
instructions. Also, who directed them and how.

b. “that involved sending millions in partnership money to St. Martin” this
should elicit the approximate amounts and which accounts they flowed into
and out of—and who there in STM did this and how.

c. “with the intent of repatriating it”. Again, the use of the term “intent” allows
discovery into the set-up, methods and purposes of these scheme—and
why the USVI would be excluded.

d. “back to the Virgin Islands. . .” Same.

Fathi must either not testify regarding those points, or his interrogatory responses must
be the lengthy expositions described above as to how the operation functioned to move
money to buy real estate and why Diamond Keturah appears to be the sole exception to
this vast operation. Fathi can approximate amounts involved, describe the general roles

and actions of the actors—and provide an overview of the STM laundering accounts
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created after 1995 that are in play: Isam’s two, Hamdan Diamond’s, Fathi’'s and Wally’s.
Hamed may well ask for more detail once we have reached that initial disclosure. That is
what the motion to compel should be about, not getting the preliminary story.

The paragraph above reveal these interrogatories require a series of factual details
in response. It is clear that the Court cannot determine the “relevance” of everything
Hamed seeks from Fathi in a vacuum—particularly in the absence of an understanding
of the factual environment of what actually occurred. Thus, instead of listing out a detailed,
hypothetical recitation of what Hamed believes should be in Fathi’'s responses, Hamed
will digress briefly to provide the Court with Exhibit 5, Wally Hamed’s Statement in
Support of this reply. To demonstrate the relevance of what Fathi is being asked for,
Hamed supplies this statement of what Wally believes he can prove via documents about
what he, Fathi, Isam, Yussrah and Manal did. (Oddly, Wally has not been served with any
discovery, either individually or as a director/officer of Sixteen Plus. Nor has he been
noticed for deposition.) In Sections I, Il and Il of his statement, Wally provides a detailed
and extensive recitation of the processes and people in the operations that obtained,
moved, deposited and used the subject funds—which includes those used for the
Diamond Keturah land at issue This is what Interrogatory 1 seeks in return from Fathi.
This is not to convince the Court Hamed’s version of events is correct, but rather to inform
the Court of the universe of what Fathi should also be addressing.

Unlike what Fathi attempts, Wally’s statement is not summary or conclusory—it is
detailed and is supported at most paragraphs by reference to the relevant document(s).
In over eighty paragraphs he sets out:

I. The Factual Background

II. How the Skimming Operation Began
[ll. How The Full-Scale Operation Moved the Funds
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IV. How The Agreement with ScotiaBank was Signed — and How the $2 Million

was Transferred to STX by moving Hamed and Yusuf Funds

V. That For Over a Decade, Fathi Swore Repeatedly That Manal’s Loan was not

Valid Even after the Plea Agreement was Reached and Criminal Immunity
Attached, and

VI. The Criminal Charges, French and US Investigations
Sections I, I, and 11l deal directly with the facts sought in Interrogatories 1, 3, 6 and 7-19.
This will be Wally’s testimony at trial—and thus he explains it here in advance so it can
be reviewed and examined, so that the Court will allow him to similarly examine Fathi’'s
positions on these topics. That is the point of discovery. If Fathi wants to try to make highly
self-serving, conclusory statements at trial and in motions, Hamed has the right to a
complete factual exposition from Fathi surrounding such summary testimony. And after
reviewing Fathi’'s written discovery responses, Hamed has the right to examine him, in
detail, in deposition.

These two sets of discovery disclosures (Wally’s and Fathi’s) should then form the
facts that Hamed believes will show how and how much cash flowed to Isam, where he
deposited it and how it was used to buy the land at issue. Only in this way can it be proved
that the funds for this land came solely and directly from Hamed and Yusuf—not Manal.
Hamed believes that these responses will also show Manal never had or provided those
funds—because those funds will be shown to have come from Sixteen Plus via Wally and
Fathi and were sent back to Sixteen Plus via Isam. They will also show that it would have
been impossible for Manal and Isam’s father to have deposited the funds (as the accounts
were opened in 1995 and 1996) and there are no deposits “over many years prior to that”
from him.

These interrogatories do not ask for every single transaction or seek minute

details. They seek—as Interrogatory 1 requests: “detail [of] the actions of persons and
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the movement, laundering, deposit and use of” the funds at issue in the relevant time.
Where exact amounts are not known, the requests note that approximations were
requested. This information will “make the existence of the facts Wally provides related
to the movement of funds into the Sixteen Plus account from Isam on STM “more. .
.probable than it would be without [it].”

For example, the DOJ and FBI audited the activities, and projected yearly amounts
that were being skimmed in 1996 through 2001. Wally states that these amounts are
reasonably accurate and then details where and how the funds were obtained, processed,
transferred, re-deposited and then used. If Fathi wants to testify (a) how the funds WERE
used, and (b) how they WERE NOT used—then he will need to provide more than a
single, summary sentence—he will have to first provide the sorts of facts Wally does. In
this one example, was the government’s financial statement of the amount approximately
correct? If not, what does Fathi approximate? Were any of those funds used on St. Croix
and St. Thomas?

il. At 6, Fathi states: Interrogatory 3 seeks an accounting of all Plaza
Extra supermarket revenues deposited or laundered from St. Martin
to Jordan during the years 1996 to 2001. Yusuf made the same
objections in response to this interrogatory as Interrogatory 1, and
gave the same “subject to” answer. See Hamed’s Third Motion to
Compel, at p. 12 (quoting interrogatory and response). That is a
sufficient answer to this interrogatory.

Response: Yusuf objects to this
interrogatory on the grounds that this
discovery request is not proportional to
the needs of the case considering that

Interrogatory 3: Describe in detail the
actions of persons and the
movement, laundering, deposit and
use of Plaza Extra funds FROM St.

Martin/St. Maarten TO and IN Jordan
for the period from 1996 through
2001. Be specific as to dates and
amounts. Include the roles of Sixteen
Plus, yourself, Waleed Hamed, Isam
Yousuf, Manal Yousef and Jamil
Yousef.

the burden and expense of the
requested discovery outweighs it’s
likely benefit, and as such, Yusuf has
limited his search to the period prior to
Sixteen Plus’ receipts of the loan
installments. The loan installments
were made in February and
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September of 1997. Sixteen Plus did
not receive Plaza Extra funds
relating to the loan installments and
thus, did not have a role in the
movement of any Plaza Extra funds.
Plaza Extra did not have sufficient
funds to purchase the Diamond
Kutura property at the purchase
price of $4.5 million and thus, would
need to borrow funds for the
purchase. Further responding, to the
extent that any further information is
requested of Yusuf, he objects to
responding on the basis of his Fifth
Amendment rights.

In the opposition, Fathi now admits that the Hameds and Yusufs were sending funds to
STM/Isam. This means Isam was the key person processing them through what Fathi
now identifies as the STM laundering accounts, and that Isam was sending the money
from STM to purchase real property abroad. These are the same accounts Isam used to
transfer the funds to Sixteen Plus to buy that land abroad. In Interrogatory 3, Fathi was
asked directly about what he now admits was another of the destinations of these funds—
Jordan. At 2-3 of the opposition, Fathi now (as opposed to his discovery response) states:
He will further testify that partnership earnings sent to St. Martin to be
deposited into his account, Waleed Hamed’'s account, the Hamdan
Diamond Account and any other accounts in St. Martin were sent there
temporarily, with the objective of ultimately transferring them to accounts
held in Jordan, in the Middle East. He will testify that there was no tax-
avoidance scheme that involved sending millions in partnership money
to St. Martin with the intent of repatriating it back to the Virgin Islands.
Without a single document, how can Fathi seek to testify without prior discovery that he
sent these funds exactly as has been averred by Hamed, but......... "it all went to
Jordan...trust me.” More to the point, how can he simultaneously refuse to answer

discovery about these funds (1) getting to STM, (2) being processed identically there by

Isam, Manal and others and then (3) somehow identically going to buy non-STM real
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property BUT, SOLELY, NOT THE DIAMOND KETURAH LAND—uwithout detail? With
this attempt to broaden his testimony (via the several new admissions in the opposition)
his argument in the case has devolved to this:

| now admit almost absolutely everything Hamed has said all along about

the skimming of funds, the STM defendants’ central roles, the use of these

five STM laundering accounts, the use of the phony (Antiguan) Hamdan

Diamond entity in Manal’'s fathers name, and the transfer and use of those

funds to purchase real estate—despite previously refusing to answer and

denying most of this—EXCEPT for that tiny little bit about some of the

money going back in an identical manner to buy the land at issue here.[?]

Thus, | want to testify solely about my version—by making four two

sentence, conclusory statements—and then getting off the stand. | don’t

want to testify about the people involved, the accounts used, the amounts,

the procedures or how $2 million | ordered withdrawn on STM late in 1996

ended up in 10 consecutive deposits to Isam’s account in January 1997,

and then in the Sixteen Plus STX account. | don’'t want to be examined

about anything else in detail or answer discovery regarding any of this.

In fact, even this information being discussed here is all new. His actual response
to this interrogatory doesn’t even mention the West Bank, Jordan or the Middle East at
all, much less the laundering accounts, his intent and the rest. Similarly, his response on
the St. Martin interrogatory didn’t even mention St. Martin. This has all just ‘appeared’
suddenly in the opposition. Thus, in his opposition Fathi tries to disclose just enough more
to allow him to testify on his four conclusory points. This is despite the fact that Hamed
has already shown that the same accounts that were used for the transfer of the Diamond
Keturah funds (the Isam accounts created after the skimming operation began) saw a
flow of over $8 million in a single day. Hamed has also shown that Isam had an address

and a major account in Jordan (that he did not disclose in discovery) for these purposes.

So, having suddenly inserted Jordan, his control of the Hamdan Diamond account, and

¢ Hamed will also produce evidence of other of these funds being used to purchase
additional USVI real estate via 50/50 owned Yusuf-Hamed corporations such as Plessen,
East-West, Peter's Farm and Y&S.
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the “temporary” repose of the funds on STM specifically for land purchases, why will Fathi
not answer this interrogatory about:

the actions of persons and the movement, laundering, deposit and use of
Plaza Extra funds FROM St. Martin/St. Maarten TO and IN Jordan for the
period from 1996 through 2001.

It is a very, very strange tautology. What it really is, once one looks at it closely, is nothing
more than a stealthy, marginal supplementation via opposition—just enough extra
information to allow testimony on his four conclusory points while still seeking plenary
protection. Oh, and by the way...at the very end of this discovery response...”| assert the
Fifth.”

iii. At 7, Fathi states: “Interrogatories 6 and 7. These interrogatories ask
Yusuf to provide intricate details of all acts he has committed for
which he received immunity from prosecution under the plea
agreement in the criminal case. See 7 Hamed’s Motion to Compel at
pp. 14-15 (quoting from interrogatories 6 and 7 and Yusufs
responses). These are the equivalent of an interrogatory which asks
a party “to describe in detail all criminal acts the party committed but
for which he or she was never criminally charged.” Interrogatories 6
and 7 are absurd in their overbreadth, overreach and irrelevance and
go well beyond the issues in this case regarding the legitimacy of the
$4,000,000 loan to Sixteen Plus by Manal Yousef and the
enforceability of the mortgage given to her as collateral for that loan.
The motion to compel should be denied as to these interrogatories
not only on Fifth Amendment privilege grounds, but also because
they are overbroad and not reasonably calculated to lead to
discovery of relevant evidence.

These are clearly the most important of Hamed'’s interrogatories. They seek the
same detailed, operational explanation Wally gives of how the money got from the USVI,
through STM and then to either Jordan or Sixteen Plus. How did the operation that Isam
ran end up getting the funds into the Hamdan Diamond account? Who were the
depositors—Manal and Yussrah? How did the money get out of there and into Isam’s

accounts in cash in “ten consecutive cash deposits” in January 1997? And who ordered
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that the same account transfer the $2 million in funds to Sixteen Plus just three weeks
later? How did eight million get into that same pair of Isam’s accounts as has been
shown? How did it all work? Who did what (in what Fathi now admits was the STM
laundering operation) to buy real estate? Why would Diamond Keturah be the sole
exception to all of the other real estate purchases at that time?

And the interrogatory also seeks to tease out the critical facts of the involvement
of Isam, Manal and other Yusuf family members in the receipt, deposit, withdrawal, re-
deposit and distribution of the Hamed and Yusuf funds on St. Martin—as well as the
distinction between funds going to Jordan and the USVI. Fathi must detail the facts
surrounding his statement that effectively says: “we did it, but not that one single

exception to the VI—and I'm going to remain vague about who ‘we’ actually are.”

Interrogatory 6: In the companion CICO action, 650, you [Fathi]
asserted the 5th Amendment in response to one or more
interrogatories. Describe in detail all acts for which you have
received immunity in which you or your agents or employees
committed any of the following acts:

A. Removed funds from Plaza Extra cash registers in the form of
cash.

B. Failed to add such cash removed from Plaza Extra on income
tax filings

C. Failed to pay taxes on such cash removed from Plaza Extra.
D. Caused such cash removed from Plaza Extra to be converted
to the use of you, your family members, the Hamed or the Hamed
family members— or entities owned or controlled by any of them.
E. Caused such cash removed from Plaza Extra to be
transported by a living person traveling to St. Maarten.

F. Caused such cash removed from Plaza Extra to be
transported by a living person traveling to Jordan.

G. Caused such cash removed from Plaza Extra to be
transported by a living person traveling to the West Bank.

H. Caused such cash removed from Plaza Extra to be
transported wire, telex, money order or other non-human means
traveling to St. Maarten.

I. Caused such cash removed from Plaza Extra to be transported
by wire, telex, money order or other non-human means to
Jordan.

Response:  The
Plea Agreement
sets forth the
immunity received
by Fathi Yusuf.
See attached Plea
Agreement Dbate-
stamped
FY342CASE-
000001 — 000020

[Same answer for
both.
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J. Caused such cash removed from Plaza Extra to be transported
by wire, telex, money order or other non-human means to the
West Bank. Hamed’s Third Motion to Compel/Preclude in 650
Page 15

K. Caused such cash removed from Plaza Extra to be deposited
or used to purchase land in St. Maarten.

L. Caused such cash removed from Plaza Extra to be deposited
or used to purchase land in St. Jordan.

M. Caused such cash removed from Plaza Extra to be deposited
or used to purchase land in the West Bank.

Interrogatory 7: (Continuing the list at “N”.) In the companion
CICO action, 650, you asserted the 5th Amendment in response
to one or more interrogatories. Describe in detail all acts for which
you have received immunity in which you or your agents or
employees committed any of the following acts:

N. Removed pre-tax funds from Plaza Extra by means other than
by taking cash from cash registers, .

O. Failed to add such other removed amounts removed from
Plaza Extra on income tax filings

P. Failed to pay taxes on such other removed amounts from
Plaza Extra.

Q. Caused such other removed amounts removed from Plaza
Extra.

R. Caused such other removed amounts removed from Plaza
Extra to be transported by a living person traveling to St.
Maarten.

S. Caused such other removed amounts removed from Plaza
Extra to be transported by a living person traveling to Jordan.

T. Caused such other removed amounts removed from Plaza
Extra to be transported by a living person traveling to the West
Bank.

U. Caused such other removed amounts removed from Plaza
Extra to be transported wire, telex, money order or other non-
human means traveling to St. Maarten.

V. Caused such other removed amounts removed from Plaza
Extra to be transported by wire, telex, money order or other non-
human means to Jordan.

W. Caused such other removed amounts removed from Plaza
Extra to be transported by wire, telex, money order or other non-
human means to the West Bank.

X. Caused such other removed amounts removed from Plaza
Extra to be deposited or used to purchase land in St. Maarten.
Y. Caused such other removed amounts removed from Plaza
Extra to be deposited or used to purchase land in St. Jordan.
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Z. Caused such other removed amounts removed from Plaza
Extra to be deposited or used to purchase land in the West Bank

It is also good to recall that these two interrogatories were served as a follow-up after
Yusuf had stated that Hamed'’s inquiries were too general and unintelligible.

Returning briefly to the four conclusory points Fathi wants to testify about, how can
either of these two interrogatories be irrelevant? He wants to testify that money did flow
from the USVI to St. Martin. He wants to testify that Isam did then control it through
laundering accounts (the same accounts involved in the land here.) He wants to testify
that Isam did route the funds. He wants to testify that the funds were used to buy real
estate. And, finally, he wants to testify where it went and how it was and was not used.
He just wants to leave out all of the details—all of the questions raised in these two
interrogatories. Not only do these interrogatories ask for that exact information, but the
guestions are broken down into the USVI, STM and the West Bank/Jordan—which is
EXACTLY what Fathi is now trying to do!

Interrogatories 8 and 9 are just natural follow-on questions to 6 and 7—Puerto Rico
was added because Fathi used the Hamdan Diamond account at his total discretion to
used millions in laundered funds to (unsuccessfully) trade options through a Merrill Lynch
account. Thus, this shows his control over and use of that STM Hamdan Diamond account
from which he ordered $2 million withdrawn to provide to Isam in cash just before Isam
transacted “10 consecutive cash deposits” in January 1997—into the transfer account—
just before the first $2 million was then transferred from that account to Sixteen Plus in
February 1997. Once he has admitted that he was running a cash laundering operation
of this magnitude through Isam on STM with those specific accounts used for Sixteen

Plus, certainly any funds going into or out of those accounts are fair game.
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Iv. Interrogatories 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19. These eleven
interrogatories are follow-ups to interrogatories 6 and 7, and seek an
enormous amount of additional detail regarding the matters
inquired of in those two interrogatories. (Emphasis added,)

As Yusuf acknowledges, these are simply expansion of the facts elicited in
interrogatories 6 and 7. They simply seek additional detail. The only objection by Fathi—
as their relevance has already been shown—is that it is too much. It may be an “enormous
amount of additional detail”—but Fathi has stated that the land is worth $30 million—and
that is an enormous amount of money to steal. Interrogatory 9 seeks a further description
of the described funds that were NOT repatriated to the USVI—this would include the
Jordan operation. Again, this is not seeking every individual transaction—but rather
Fathi’s understanding as to—quoting the interrogatory—

A. What amount was not repatriated [to the USVI] (Emphasis added.)

B. What that amount was used for [the real estate purchased in Jordan

which Fathi would certainly know—and its value]
C. What amount or asset presently exist, where and its value. [Jordan]

Fathi now, suddenly says it all went to Jordan, not the USVI. Then, Hamed asks, please
show how much went there. If Fathi's limited testimony is that it all went to Jordan, he
should know what was bought there and how much it cost. Subtracting the initial cost for
what was purchased in Jordan from what he estimates was skimmed and sent will yield
missing amounts that presumably went to the USVI—unless there is some other
undisclosed place where real estate was purchased. And Fathi's response? “Response:
Yusuf asserts his Fifth Amendment Privilege in response to this Interrogatory No. 9.”
Interrogatory 10 seeks such funds “sent to St. Maarten. . .state whether some
amounts went to Isam or Jamil Yousef — or Island Appliances. Fathi’s response: Yusuf
asserts his Fifth Amendment Privilege in response to this Interrogatory No. 9. By now it

should be clear that Hamed seeks Fathi’'s description of how the funds were going to
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Isam—as Isam is the person who cycled the $4 million for the land using these identical
accounts. Fathi wants to testify about how Isam did that—but only regarding Jordan.
Hamed wants the details. Interrogatory 11 seeks the “the approximate amount [sent to

STM] in each of the years 1995, 1996, 1997, 1998, 1999, and 2000. If you are not at able

approximate the amount, state a range. If you are not able to approximate or state a

range, state a minimum amount. All of these have been addressed above—all relevant

to Fathi’s “limited” testimony. As Hamed has set forth the remaining interrogatories and
Fathi’'s non-responses in the motion, he will not repeat this exercise for the remainder
here.

This provides a good segway into the next section regarding the Fifth Amendment.
For it should be clear that Hamed is not really expecting Fathi to answer this discovery in
detail. What Hamed is trying to do, as stated in the motion, is to prevent what Fathi is
clearly seeking to accomplish. Fathi seeks to testify just enough to get his story across
and to rebut Wally and the many documents—Dbut avoid discovery and (most importantly)
extensive cross-examination. Thus, as shown below, this is a perfect example of why a
person asserting the Fifth does not get to pick and choose his way through limited
testimony when what he does want to briefly say, in a conclusory manner, addresses the
primary, central and most fundamental facts and issues.

I. The Fifth Amendment doesn’t allow what Fathi is attempting—partial
testimony as to the central issues

In what is perhaps one of most durable expositions regarding the invocation of
the Fifth Amendment in civil matters,® Professor Robert Heidt opened his seminal 1982

Yale Law Journal article (Exhibit 6) with the following bad news for Hamed:

9 Robert Heidt, The Conjurer's Circle — The Fifth Amendment Privilege in Civil Cases, 91
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By incantations a conjurer draws a circle around a person concealing all
within from demons.
—Book of Magic

He could not draw a conjurer's circle around the whole matter [by relying on
the privilege] . . ..
—United States v. Sullivan, 274
U.S. 259 (1927) (Holmes, J.)

Holmes' dictum did not stand: the privilege against self-incrimination
allows the wholesale concealment of evidence through incantation.

Properly versed in the lore, civil defendants and their employees who
intone the formula at every opportunity can draw a surprisingly wide
conjurer's circle around their conduct, a circle of mystery that works to their
advantage. In civil litigation between private parties, current Fifth
Amendment jurisprudence sacrifices the determination of truth, the policies
underlying liberal discovery, and the vindication of public and private rights
to an extent rarely appreciated.

The invocation of the Fifth Amendment privilege in a civil case between
private parties calls into play considerations different from those pertinent
in a criminal case. The difference has been recognized, and the underlying
policies discussed. But no one has systematically explored the operation of
the privilege in the frequently complex procedural battleground of civil
litigation.

This Article highlights the marked utility of the privilege to defendants in
civil cases. It demonstrates that private plaintiffs will rarely be able to pierce
the conjurer's circle and compel responses-at least when defense counsel

YALE L.J. 1062 (1982), see also Robert Heidt, The Fifth Amendment Privilege and
Documents — Cutting Fisher's Tangled Line, Missouri Law Review, Vol. 49. Issue 23,
(1984) and Smith v. O'Haro (In re BK Racing, LLC), Nos. 18-30241, 20-03007, 2022
Bankr. LEXIS 1343, at *37-38 (Bankr. W.D.N.C. May 10, 2022)(“making such an adverse
inference is not always appropriate.”)

Like any privilege assertion, invocation of the Fifth Amendment privilege,
"...stands in stark opposition to the otherwise liberal discovery rules, and
"undermine[s] to some degree the trial system's capacity to ascertain the
truth.” Id. (Quoting Robert Heidt, The Conjurer's Circle — The Fifth
Amendment Privilege in Civil Cases, 91 Yale L.J. 1062, 1082 (1982)). And
invocation of the privilege by a party to a civil case may cause unfair
prejudice to an opposing party. Id. Accordingly, "[iln a civil proceeding, a
fact finder is entitled to draw adverse inferences from a defendant's
invocation of the privilege against self-incrimination.").ePlus Technology,
Inc. v. Aboud, 313 F.3d 166, 179 (4th Cir. 2002).
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exploit the privilege's full potential. Yet the policies behind the privilege do
not apply with full force in civil cases and do not preclude allowing plaintiffs
some remedies to reduce the disadvantages they suffer when the privilege
is used against them. The Article evaluates possible remedies for such
plaintiffs and identifies certain remedies that should be routinely allowed.

|. The Versatility of the Privilege as a Weapon

The privilege provides defense counsel determined to resist discovery
and retard the progress of the civil action with a potent weapon against
private plaintiffs. Its potency derives from the many occasions on which it
may be invoked and from its resistance to attack when invoked.

Thus, in his motion, Hamed conceded that it would be difficult, if not impossible to
stop Fathi from invoking these protections.1%%! Why then, would Hamed direct the Court’s
attention this analysis which simply reinforces what a bad spot Hamed is in? The answer
to that lies in Section IlI:

[l1l. Remedies

We have seen that the desire to avoid the "cruel trilemma," if nothing else,
requires that the privilege remain available in civil cases. We have also
seen, however, that the policies behind the privilege do not preclude
devising remedies to help the party who is stymied by its use. In fact, the
willingness of courts to devise remedies has turned less on policy

vndeed, at 1071, Section | (B)(1) of Prof. Heidt's analysis is “1. Attacking on the Ground
that the Response Will not Incriminate”. It highlights the many and problematic issues
involved with attempting to assert that there is no risk of incrimination. As stated in the
motion, Fathi's counsel have made an excellent case for the intertwining of the 1995-
2001 acts and the modern conspiracy alleged. In this discussion, one can find the
differentiation between the initial and later burdens—what the Court can and cannot ask
of the invoking party—as discussed herein.

In practice, the invoker's attorney need only sketch a scenario of how a
possible but still unknown response might provide direct or circumstantial
evidence of criminal conduct or clues leading to evidence of criminal
conduct.

But counsel does have to at least provide that sketch as the initial burden.

11 Hamed notes that his argument in the motion concerning the running of the statute of
limitations came largely from Prof Heidt's Section I(B)(3), at 1078: “3. Attacking on the
Ground that Prosecution is Barred by the Statute of Limitations.” It is not a totally
insubstantial argument, but it is clear that it is not dispositive by any means. The same is
true with regard to Hamed’s argument as to prior immunity. See Section I(b)(4), at 1080,
“4. Attacking on the Ground that Prosecution is Barred by Past Grants of Use Immunity”
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considerations than on whether the invoker is identified with the plaintiff or
the defendant.

* k k% %

This part of the Article examines the range of possible remedies for the
plaintiff.107 It concludes that the most effective remedy is to ensure that
when the defendant or his employees invoke during discovery, the plaintiff
will be able to bring that fact to the attention of the jury, to argue whatever
inferences follow from it, and, when necessary, to shift the burden of
producing evidence of the defendant's conduct. A court alert to the
obstructive potential of the privilege should also bar those who invoke
during discovery from testifying at trial.

Hamed argues for two such “remedies”, discussed below. At 2 of the opposition
Fathi states: “Notwithstanding the assertion of the Fifth Amendment privilege, Yusuf
provided “subject to the objections” answers to some of the interrogatories.” In the
introduction he states will nonetheless try to testify to the central points of the case—
getting around the 5" Amendment by simply not testifying about details and issues he
does not like or wish to discuss in greater detail. Thus, in the four bracketed points above:

He will further testify that partnership earnings sent to St. Martin to be
deposited into his account, Waleed Hamed’'s account, the Hamdan
Diamond Account and any other accounts in St. Martin were sent there
temporarily, with the objective of ultimately transferring them to accounts
held in Jordan, in the Middle East. He will testify that there was no tax-
avoidance scheme that involved sending millions in partnership money to
St. Martin with the intent of repatriating it back to the Virgin Islands.
(Emphasis added.)

He begins his ‘Argument’ as to how he will accomplish these objectives at 3, with
the dual assertions that:

The standard for a court to overrule the assertion of the privilege against self-
incrimination is very difficult to meet. The Court may do so only if it is
“perfectly clear, from a careful consideration of all the circumstances in the
case, that the witness is mistaken, and that the answer(s) cannot possibly
have such tendency to incriminate.” Hoffman v. United States, 341 U.S. 479,
488 (1951)

and
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contrary to Hamed'’s statement that Yusuf has the burden to show that his
reliance on the Fifth Amendment is justified (Hamed’s Motion to Compel at
p. 19), Hoffman and the federal circuit and district cases that have applied
it make clear that Yusuf would only assume that burden if the Court
determines that it is “perfectly clear, from a careful consideration of all the
circumstances in the case, that [he] is mistaken, and that the answer(s)
cannot possibly have such tendency to incriminate.”

But this misses the point of Hamed's motion.!? In the motion Hamed pretty much
conceded that Yusuf not only can, but probably should invoke the Fifth Amendment. This
despite strong limitations and immunity arguments against Fathi’'s position. Hamed did
not ask that Yusuf be denied that right. To the contrary, Hamed agreed that Yusuf can

probably do so no matter what Hamed seeks—unless this Court disagrees, at which point

Yusuf would have the burden to fully explain the basis.

12 Fathi's argument also misreads either Hoffman or Hamed’s motion. He confuses the
two different steps in Hoffman—each with its own ‘burden’. He is correct that “Yusuf would
only assume that burden if the Court determines that it is “perfectly clear, from a careful
consideration of all the circumstances in the case, that [he] is mistaken, and that the
answer(s) cannot possibly have such tendency to incriminate.” However, he misses the
initial step of the analysis—the one that applies when, as a preliminary inquiry, the Court
is called on to make its “careful consideration of all circumstances”—to determine whether
or not “the answer(s) cannot possibly have such a tendency to incriminate.” As Professor
Heidt phrased it above:

the invoker's attorney need only sketch a scenario of how a possible but still
unknown response might provide direct or circumstantial evidence of
criminal conduct.

It may just be just a sketch that is required, but that sketch is Fathi’'s initial burden—to
place facts before the Court which show the sine qua non—the at least “possible”
scenario. In other words, Fathi must first show the Court his answers would somehow
tend to incriminate him despite the statute of limitations and blanket immunity. The burden
is admittedly low. Only if the Court then rules against him does he shoulder the greater
burden that the opposition discusses. That is the entire point of the analysis in Hoffman—
as usually, the person asserting the Fifth Amendment wishes to avoid testifying. Here
Fathi wants to testify ‘some,’ but avoid discovery and cross.

It is ironic that because of the refusal to confront this initial requirement in the
opposition, the question remains as to whether Fathi has provided such a sketch here—
though that is the Court’s concern, not necessarily Hamed's.
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It should be clear that Hamed would like, but is not really expecting to elicit
discovery responses. What Hamed has asked for is that if the Court does not prevent
Fathi’s invocation of the Fifth Amendment, that the Court make it clear that Fathi cannot
then do exactly what he is attempting in his opposition—summarily testify with broad,
conclusory denials just as to points he wishes to discuss—while simultaneously avoiding

discovery responses about the directly related facts which surrounds that “preferred”

testimony. Hamed has already pointed out this effort in Fathi’s introduction:

What Fathi DOES want to testify to

What Fathi DOES NOT want to
discuss in response to discovery

“that the $4,000,000 loan to Sixteen Plus
was a genuine loan by Manal Yousef of
money that her father Mohamad
Hamdan had given her as a gift”

The facts surrounding how Isam, not
Manal got the funds. The fact that the
operation put millions in Isam’s account
in 1996-1997. The fact that Isam only
created those laundering accounts in
1995-1997 and thus Isam’s accounts
show no funds from her father. He gave
no source for the father’s alleged funds
and does not respond to the assertions
that her father was without such funds.
That during 1996-1997 the federal
government traced tens of millions to this
operation. That the amounts sent to Isam
from the laundering accounts matched
funds deposited in 1996-1997 through
the three STM laundering accounts—
including the two $2 million Sixteen Plus
transfers in 1997.

He will further testify that partnership
earnings sent to St. Martin to be
deposited into his account, Waleed
Hamed’s account, the Hamdan Diamond
Account and any other accounts in St.
Martin were sent there temporarily, with
the objective of ultimately transferring
them to accounts held in Jordan, in the
Middle East. He will testify that there was
no tax-avoidance scheme that involved

Thus, he wishes to say that of the
millions he now admits Isam was
laundering—we should take his word,
none came back to the USVI—without
discovery on this statement. He does not
want discovery on the fact that during
that period on tens of millions flowing into
the same accounts from which the
Sixteen Plus funds were wired, there
were matching deposits into his three




Page 25 - Hamed’s Reply re Third Motion to Compel — Fathi Yusuf 5" Amendment

sending millions in partnership money to
St. Martin with the intent of repatriating it
back to the Virgin Islands.

STM laundering accounts, or that he
used millions from the Hamdan Diamond
account to play options at Merrill Lynch,
or that several other of these 50/50
companies also spent millions on USVI
land at the same time, or that there are
no documents or other testimony as to
how the actual receipt, division, use and
transfer of these funds occurred on STM.

He will testify that there was no tax-
avoidance scheme that involved sending
millions in partnership money to St.
Martin with the intent of repatriating it
back to the Virgin Islands.

But he does not want discovery as to the
facts of how those funds did get back to
the USVI in this case, how he can prove
this statement of why he should be
believed without discovery on how this

operation functioned and where the
funds actually went.

Heidt refers to the court’s response to as the judicial practice of Barring the Midnight
Witness.

3. Barring the Midnight Witness

The privilege becomes an offensive weapon when the defendants or their
employees who have previously invoked waive their privilege in order to
testify at trial. The remedy recommended here is to prevent the previous
invokers from testifying, at least until they submit to a deposition at which
they waive the privilege and respond to the plaintiff's questions. 248

To allow the previous invokers to proceed with their testimony at trial mocks
the discovery process. The defendant may claim that the plaintiffs are
adequately protected as long as they are able to bring out the prior
invokings for impeachment purposes, should they appear inconsistent with
the in-court testimony. But this claim ignores the tremendous strategic
advantages the defense obtains from concealing its version of events
until the middle of the trial. Allowing the invokers to testify forecloses
the plaintiff's opportunity to scrutinize, investigate, and prepare to
neutralize the defense version of events, an endeavor for which ample
time would have been available save for the earlier invokings. The
policy considerations that require giving these advantages to a
criminal defendant do not operate in a private civil case.249

The prejudice to the plaintiff resulting from this defense stratagem
rarely will be cured merely by postponing the invoker's testimony until
the plaintiff can depose him. This approach is appropriate only if sufficient
time remains between the last-minute deposition and the in-court testimony
to permit the plaintiff to prepare his case adequately. Even then, the delay
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caused by the previous invokings invariably works to the defense's
advantage. By postponing their responses, defendants and their employees
gain the valuable opportunity to adjust them in light of the plaintiff's
evidence. Prejudice also may arise from the plaintiff's loss of preparation
time. If the trial has begun before past invokers announce their desire to
waive, the entire trial usually will need to be postponed, for the plaintiff
certainly would be prejudiced if required to depose the invokers, follow up
the depositions, and adjust his case accordingly while fully embroiled in the
trial. Postponing the trial, not coincidentally, usually favors the defense.
Accordingly, in the vast majority of instances in which an invoker does not
waive the privilege until trial, the court should bar him entirely from testifying.

When previously invoking defendants and their employees indicate before
trial their willingness to waive and respond to discovery, the decision
whether to allow them to testify at trial should turn on the degree of prejudice
caused the plaintiff by their earlier invokings. The court should consider the
length of time between the invokings and the invokers' change of heart, and
between their change of heart and trial; the extent to which the invokings
enabled them to learn about the plaintiff's evidence before responding; and
the extra costs incurred by the plaintiff. Of course, even if the invokers are
allowed to testify at the trial, their previous invokings in the civil case should
be admissible.

When the defendants or their employees have responded to some lines of
guestioning and invoked on others during discovery, they should be barred
from testifying on the subjects and questions to which they invoked. The
difficult issue becomes whether they should be allowed to testify on the
subjects and questions to which they responded. The standards currently
applied in criminal cases when an in-court witness testifies in part and
invokes in part should govern here.251 They require the court to determine
first whether the privilege was properly invoked; often by responding on
some lines of questioning, the invokers will have waived the privilege. 252
Assuming the privilege was properly invoked, the court should strike the
entire testimony unless the questions to which the witness invoked
concerned collateral rather than direct matters. 253 Questions relating
solely to the credibility of the witness usually are deemed collateral,
guestions relating to the subject-matter of his testimony invariably are
deemed direct. 254 The line between direct and collateral matters is not
clear, and many invokings undoubtedly will be difficult to categorize. The
fundamental issue, however, is whether the plaintiff's inability to obtain a
response to some of his questions creates a substantial danger of prejudice
by depriving him of the opportunity to test the truth of the witness's other
testimony. 255 Of course, even if the court allows some testimony from a
former invoker, the plaintiff should be able to admit into evidence the full
circumstances of the witness's earlier invokings. (Footnotes omitted.)
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Moreover, courts have moved quite a way down that line of reasoning since 1982.
In his motion, Hamed cites United States v. $99,500 in U.S. Currency, 339 F. Supp. 3d
690, 697 (N.D. Ohio 2018) for the more blunt proposition that all of the circuit courts agree
that "a district court may strike conclusory testimony if the witness asserts the Fifth
Amendment privilege to avoid answering relevant questions, yet freely responds to
guestions that are advantageous to his cause."

Circuit courts agree that "a district court may strike conclusory testimony if
the witness asserts the Fifth Amendment privilege to avoid answering
relevant questions, yet freely responds to questions that are advantageous
to his cause."$148,840.00 in U.S. Currency, 521 F.3d at
1277 (citing United States v. 4003-4005 5th Ave., 55 F.3d 78, 84-85 (2d
Cir.1995) ("If it appears that a litigant has sought to use the Fifth
Amendment to abuse or obstruct the discovery process, trial courts, to
prevent prejudice to opposing parties, may adopt remedial procedures or
impose sanctions. . . .

In United States v. $99,500 in U.S. Currency, the court went on to say:

In $133,420.00 in U.S. Currency, for example, the claimant invoked his Fifth
Amendment privilege to avoid answering an interrogatory question as
to the "date(s), time, place and manner in which the defendant
currency [ ] was obtained” and the "circumstances of each
transaction [**17] by which [he] acquired or obtained any interest in the
defendant currency." 672 F.3d at 636. He did, however, provide a limited
response stating that he was the "owner and possessor of said
property, with a right to exercise dominion and control over said
property.” Id. at 637. Because he had frustrated the government's
attempts to test the veracity of his claim of ownership, the district court
struck this response, which left him with no evidence that he had made a
claim of ownership to the property. Id. Without a claim of ownership, he
could not establish standing, so the district court granted summary
judgment in favor of the government.5 The Ninth Circuit affirmed, agreeing
that the claimant had "impaired the truth-seeking function of the
judicial process" by invoking the Fifth Amendment in response to the
government's interrogatories. Id. at 642. As such, the district court did
not abuse its discretion in striking the claimant's response. (Emphasis
added.)

This is exactly what Fathi attempts here. What Hamed seeks is for the Court to give him

fair and full warning that if he attempts to avoid discovery by partial invocation of the Fifth
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Amendment, (1) the jury will be informed he has taken the Fifth, and (2) his “limited
response” will not suffice and his refusal to answer discovery will severely limit what he
can say—as he will have "impaired the truth-seeking function of the judicial process" by
invoking the Fifth Amendment in response to [Hamed’s] interrogatories.” In other words,
answer fully now or don't expect to testify to even minimally associated facts and issues
later. Hamed understands this proposition and is NOT insisting on full answers in
discovery as long as Fathi understands as well—and will not try to testify when it is
convenient for him..

The following discussion from Tibble v. Daniels, No. 3:14-mc-05006-DGK, 2016
U.S. Dist. LEXIS 97541, at *7-10 (W.D. Mo. July 26, 2016) invoking Hoffman, provides a
good view of the balancing a court must do in this situation. (Emphasis in the original.)

With respect to whether the Daniels have made a valid invocation of their
state or federal right against self-incrimination, the Court finds they have
not. The law here is clear and well-established; the previous order
discussed it at length. After noting that federal privilege law applies to this
case, the order observed:

While the privilege extends not only "to answers that would in
themselves support a conviction . . . but likewise embraces those
which would furnish a link in the chain of evidence needed to
prosecute the claimant,” Hoffman, 341 U.S. at 486, "[tlhere is no
blanket Fifth Amendment right to refuse to answer questions in
noncriminal proceedings." Capitol Prods. Corp. v. Hernon, 457 F.2d
541, 542 (8th Cir. 1972).

To invoke the privilege in a noncriminal proceeding, the withness must
specifically claim it with respect to a particular question. Id. The court
then determines whether the witness is facing a real risk of
incrimination. [*9] Id. at 542-43.

Order at 7 (emphasis added). Defense counsel's suggestion otherwise—
that "a blanket invocation complies with the current status of Fifth
Amendment law"—is erroneous. Indeed, the Court already corrected this
misstatement of the law: "This is not a criminal case; this is a civil case
where a blanket invocation is impermissible. See Capitol Prods., 457 F.2d
at 542."5

The previous order also found:
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[T]he Daniels have failed to show that they are facing a real risk of
incrimination with respect to answering the questions they refused to
answer. Indeed, their indiscriminate invocation of the waiver appears
designed to prevent the Trustee from satisfying the Judgment. In the
context of this case, it is difficult to see how the answer to "Does your
wife own any patents, copyrights, licenses, franchises or any other
general intangible property?" could be incriminating, much less how
the answer to "Are you currently married?" or "What's your husband's
full name?" could be. Yet the Daniels have refused to answer each
of these questions. Hr'g Tr. at 26, 48-49. As in the Koenig,
Schembre, and Capitol Products cases, there is nothing in the record
that suggests "the purpose of the examination was anything other
than an ordinary Rule 69 deposition for the purpose of discovering
assets to satisfy the judgment.” Koenig, 2015 U.S. Dist. LEXIS
38315, 2015 WL 1411937, at *3; see Capitol Prods., 457 F.2d at 543
("The defendant has not alleged that the purpose of the examination
was anything other than an ordinary search of his assets in order to
satisfy the judgment against him."); Schembre, 2007 U.S. Dist.
LEXIS 81650, 2007 WL 3268443, at *3 ("As in the present matter,"
there was not "any reason to believe that the purpose of the
examination was anything other than a search of his assets to satisfy
the judgment.”).

Id. at 7-8. The Court concluded, "This weighs in favor of ordering the
Daniels to answer the Trustee's questions.” Id.

Instead of ordering the Daniels to answer the questions immediately, the
Court gave them one last opportunity to make a record supporting the
invocation of their rights. In fact, the Court directed them to file briefs making
such arecord. Id. at 9.

The Daniels, however, failed to make such a record with respect to any
one of the Rule 69 examination questions posed. Their brief does not
establish reasonable cause to apprehend danger from directly
answering any of the Trustee's questions, much less all of the
questions they refused to answer. It is patently insufficient.

This is that ‘initial’ burden Hamed’s pointed out Fathi has seemingly failed to meet.
However, as a second step, after that consideration has been addressed by the Court, if

protection is granted, any subsequent attempt to testify must be limited by the scope of

the refusal—what Hamed has referred to as the ‘contours of the refusal and resultant
prohibition’ on testimony. Here, Fathi refuses any detailed discovery as to all facts about

the skimming operations, the movement of funds to STM, the activities of Isam and Manal,
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the laundering accounts, the diversion of funds to buy different land and the methods and
means of the transfers of funds from STM.
1. Conclusion

Hamed has shown that Fathi fails to really make any case for the Fifth Amendment
protection as to his 1996-2001 acts and operation—but notwithstanding that, as he has
claimed the protections without any real articulation of the contours he should be
prevented from testifying in a summary, conclusory manner that the note was legitimate
and there were no funds returned to the USVI.

In addition, if he says anything at all at trial—the jury must be made aware of the

fact he has asserted the Fifth Amendment as to many of the facts in the case.
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